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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  212 
[Docket  No.  ERA-R-79-48] 

Crude  Oil  Reseller  Regulations 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Interim  final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  energy  (DOE)  is  amending  the  price 
regulations  applicable  to  resales  of 
crude  oil  (10  CFR  Part  212,  Subpart  L)  to 
establish  a  permissible  average  markup 
of  twenty  cents  per  barrel  for  crude  oil 
resellers  first  doing  business  on  or  after 
December  1, 1977  (“post-November  1977 
resellers").  The  permissible  average 
markup  adopted  today  will  apply  to 
sales  by  post-November  1977  resellers 
on  or  after  January  1, 1978  and 
prospectively  until  such  time  as  the  ERA 
may  issue  a  further  final  rule  in  this 
rulemaking  proceeding  to  establish 
uniform  permissible  average  markups 
for  all  resellers,  regardless  of  when  they 
began  crude  oil  reselling  operations. 
EFFECTIVE  DATE:  September  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Ford  (Office  of  Public  Hearings 
Management),  Economic  Regulatory 
Administration,  Room  B-210,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-3971. 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461 
(202)  653-4055. 

Daniel  J.  Thomas  (Office  of  Regulations 
and  Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
7302,  2000  M  Street,  NW.,  Washington, 
D.C.  20461,  (202)  653-3202. 

William  Funck  or  Jack  O.  Kendall 
(Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6739. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Form  ERA-69  Data 

III.  Discussion  of  Comments 

IV.  Amendments  Adopted 

V.  Procedural  Matters 

I.  Background 

On  December  23, 1977,  we  issued  a 
final  rule  that  amended  the  Mandatory 
Petroleum  Price  Regulations  to  provide, 
through  the  adoption  of  a  Subpart  L  for 


10  CFR  Part  212,  a  new  regulatory 
system  applicable  to  the  pricing  of  crude 
oil  by  resellers  and  refiners,  effective 
January  1, 1978  (42  FR  64856,  December 
29, 1977).  Prior  to  January  1, 1978,  prices 
in  crude  oil  resales  were  subject  to  the 
limitations  of  Subpart  F  of  10  CFR  Part 
212,  which  provides  generally  for  the 
computation  of  a  maximum  lawful  price 
in  every  sale  of  a  covered  product  (now 
other  than  crude  oil)  by  a  reseller. 

Subpart  L  permits  a  reseller  to  charge 
any  price  in  a  particular  sale  of  crude  oil 
so  long  as  the  reseller’s  average  markup 
(over  allowed  costs)  for  all  crude  oil 
sales  in  a  month  does  not  exceed  its 
permissible  average  markup  and 
provided  that  the  reseller  does  not 
unreasonably  discriminate  among 
purchasers.  The  Method  to  be  used  by  a 
reseller  in  determining  its  permissible 
average  markup  for  purposes  of  Subpart 
L  depends  on  the  time  period  during 
which  the  reseller  first  resold  crude  oil. 

Under  the  regulations,  the  permissible 
average  markup  of  a  reseller  which 
resold  crude  oil  in  May  1973  is  defined 
as  the  reseller’s  total  lawful  revenues 
from  sales  of  crude  oil  in  the  month  of 
May  1973,  less  all  of  the  reseller’s 
allowed  costs  and  expenses  associated 
with  sales  of  crude  oil  in  that  month, 
divided  by  the  number  of  barrels  sold  in 
that  month.  A  reseller  which  entered  the 
crude  oil  reselling  business  after  may 
1973  but  before  December  1, 1977  is 
required  to  impute  a  permissible 
average  markup  is  based  on  what  the 
reseller’s  average  markup  on  sales  in 
November  1977  would  have  been  if  the 
prices  charged  by  the  reseller  in  all  sales 
that  month  had  been  correctly 
determined  (in  accordance  with  the 
provisions  of  Subpart  F)  from  prices 
which  did  not  exceed  those  prices 
charged  by  the  reseller’s  nearest 
comparable  outlet  on  the  day  the 
reseller  first  offered  crude  oil  for  resale. 

We  announced  in  the  preamble  to 
Subpart  L  our  intent  to  establish  at  a 
later  time  the  permissible  average 
markup  for  crude  oil  resellers  first  doing 
business  on  or  after  December  1, 1977. 
We  provided  in  the  regulations, 
however,  that  if  in  any  month  a  post- 
November  1977  reseller’s  average 
markup  should  exceed  the  permissible 
average  markup  subsequently 
established  by  ERA  the  reseller  would 
nevertheless  be  deemed  to  have 
complied  with  the  price  rule  if  the  prices 
charged  by  the  reseller  for  each  grade  of 
lower  tier,  upper  tier,  and  stripper  well 
and  other  exempt  crude  oil  did  not 
exceed  the  prices  at  which  such  crude 
oil  was  sold  by  the  nearest  comparable 
reseller  in  the  month. 

On  October  25, 1979,  we  issued  a 
notice  of  proposed  rulemaking  setting 


forth  various  proposed  amendments  to 
Subpart  L  (44  FR  62848,  October  31, 

1979).  Certain  of  the  proposed 
amendments  would  provide  for 
extensive  revisions  to  Subpart  L  in  order 
to  insure  that  in  the  future  a  reseller’s 
permissible  markup  would  be  consistent 
with  the  permissible  markups  of  other 
firms  providing  comparable  services, 
regardless  of  the  time  period  in  which 
the  reseller  first  began  its  crude  oil 
reselling  activities.  Adoption  of  these 
proposals,  which  remain  under 
consideration,  would  make  the  date  of  a 
crude  oil  reseller’s  entry  into  the 
marketplace  irrelevant  to  future  sales. 
However,  the  need  remained  to 
establish  a  permissible  average  markup 
for  application  to  sales  by  post- 
November  1977  resellers  between 
December  31, 1977  and  the  effective  date 
of  any  revisions  to  Subpart  L.  Therefore, 
the  October  1979  proposals  included  a 
proposed  amendment  to  establish  a 
permissible  average  markup  of  fifteen 
cents  per  barrel  which  would  apply  to 
all  sales  made  by  post-November  1977 
resellers  prior  to  the  implementation  of 
the  proposals. 

Our  decision  to  propose  a  permissible 
average  markup  of  fifteen  cents  per 
barrel  for  post-November  1977  resellers 
was  based  on  our  preliminary 
conclusion  that  such  an  average  markup 
would  be  consistent  with  the  average 
markups  realized  by  most  resellers  in 
May  1973,  a  period  generally  recognized 
to  have  been  a  time  of  relative  price 
stability  in  the  petroleum  industry.  The 
delay  until  October  1979  in  proposing  a 
permissible  average  markup  for  post- 
November  1977  resellers  was  due 
primarily  to  the  fact  that  sufficient  data 
regarding  the  average  markups  of  firms 
doing  business  in  May  1973  was  not 
available  until  late  1979. 

Since  the  data  upon  which  we  based 
the  proposed  permissible  average 
markup  for  post-November  1977 
resellers  was  obtained  through 
voluntary  submissions  by  firms 
operating  in  May  1973,  we  requested 
that  comments  on  the  proposal  be 
submitted  under  oath  and  provide,  with 
as  much  specificity  as  possible, 
information  and  data  regarding  average 
markups  (as  currently  defined  in 
Subpart  L)  realized  by  crude  oil  resellers 
currently,  in  January  1978,  in  November 
1977,  and  in  May  1973.  We  also 
announced  our  intention  to  reconsider 
the  proposed  fifteen  cents  per  barrel 
permissible  average  markup  in  view  of 
data  then  being  collected  by  means  of 
the  then  recently  adopted  Form  ERA-69. 

Hearings  on  the  October  1979 
proposals  were  held  in  Houston,  Texas 
on  December  6, 1979  and  in  Washington, 
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D.C.  on  December  11  and  12, 1979.  After 
considering  the  presentations  at  the 
hearings  and  other  written  submissions, 
we  decided  that  the  preparation  of  a 
regulatory  analysis  would  be  helpful  in 
our  consideration  of  the  proposed 
amendments.  Accordingly,  we  issued  a 
notice  announcing  our  intent  to  defer 
final  rulemaking  action  until  an  analysis 
could  be  completed  (44  FR  8025, 

February  6, 1980). 

After  completing  a  preliminary  review 
of  the  data  obtained  by  means  of  Form 
ERA-69  and  the  comments  received  in 
this  proceeding,  we  have  concluded  that, 
even  though  the  regulations  indicate  that 
post-November  1977  resellers,  in  order 
to  insure  compliance,  should  not  set 
their  prices  in  excess  of  the  prices 
charged  by  established  firms,  in  many 
instances  these  firms  have  realized 
average  markups  in  excess  of  those 
obtained  by  firms  doing  business  in  May 
1973.  Therefore,  we  have  determined 
that  a  specified  permissible  average 
markup  for  application  to  3ales  by  these 
newer  resellers  since  December  31, 1977 
should  be  adopted  at  the  earliest 
possible  date.  Since  we  have  completed 
our  analysis  for  purposes  of  determining 
the  appropriate  permissible  average 
markup  for  post-November  1977 
resellers,  but  are  not  yet  in  a  position  to 
adopt  a  rule  applicable  to  all  resellers, 
we  are  today  adopting  a  limited 
amendment  applicable  only  to  post- 
November  1977  resellers.  This 
amendment  will  remain  in  effect  until 
such  time  as  we  may  take  further  action 
to  provide  uniform  markups  for  all 
resellers,  regardless  of  when  they  began 
crude  oil  reselling  activities. 

II.  Discussion  of  Form  ERA-69  Data 

As  stated  in  the  October  1979  notice 
of  proposed  rulemaking,  we  believe  that 
any  permissible  average  markup 
adopted  for  application  to  slates  by 
post-November  1977  resellers  on  or  after 
January  1, 1978  should  be  consistent 
with  the  average  markups  realized  by 
crude  oil  resellers  in  May  1973. 
Accordingly,  we  have  reviewed  our 
proposed  permissible  average  markup  of 
fifteen  cents  per  barrel  in  view  of  the 
information  submitted  on  Form  ERA-69 
by  firms  doing  business  in  May  1973. 

We  concluded  that  it  would  be 
appropriate  to  limit  our  analysis  to  data 
concerning  those  firms  in  business  in 
May  1973,  since  under  both  Subpart  F 
and  Subpart  L  crude  oil  resellers  have 
been  required  to  set  their  prices  in 
accordance  with  regulations  designed  to 
insure  that  resellers’  average  markups 
are  consistent  with  those  realized  by 
firms  in  May  1973. 

Thirty-nine  firms  reported  crude  oil 
sales  in  May  1973.  However,  five  of 


these  firms  reported  neither  gathering 
and  transportation  expenses  nor  any 
general  and  administrative  expenses. 

We  could  not  establish  whether  these 
five  firms  incurred  such  expenses  and 
simply  did  not  report  them  or  included 
such  expenses  under  another  expense 
category.  Furthermore,  since  we  assume 
that  all  resellers  performing  a  legitimate 
function  must  incur  general  and 
administrative  expenses,  we  concluded 
that  the  data  for  these  firms  was 
incomplete  and,  therefore,  that  we  could 
not  reasonably  ascertain  the  average 
markups  of  these  firms.  Accordingly,  we 
omitted  their  data  from  the  statistical 
universe.  One  firm  reported  an  average 
markup  in  May  1973  of  $3.95  per  barrel. 
Data  concerning  this  firm  was  also 
excluded  since  we  determined,  in  view 
of  the  findings  discussed  below,  that  its 
reported  average  markup  was  not 
representative  of  resellers’  average 
markups  in  May  1973. 

Our  analysis  of  the  data  submitted  by 
the  thirty-three  remaining  firms 
indicates  that  the  median  average 
markup  of  these  firms  in  May  1973  was 
twelve  to  thirteen  cents  per  barrel. 
Twenty-four  of  these  firms  (i.e.,  seventy- 
three  percent  of  those  resellers 
providing  reliable  data)  reported 
average  markups  in  May  1973  which 
were  less  than  twenty  cents  per  barrel. 
We  also  reviewed  the  data  for  these 
firms  on  a  volume  weighted  basis.  This 
analysis  indicated  that  half  of  all  barrels 
of  crude  oil  resold  by  these  resellers  in 
May  1973  were  sold  by  those  resellers 
reporting  average  markups  of  less  than 
twelve  to  thirteen  cents  per  barrel. 
Eighty-five  percent  of  all  barrels  of 
crude  oil  resold  in  May  1973  were  sold 
by  those  resellers  reporting  average 
markups  of  less  than  sixteen  cents  par 
barrel.  Finally,  ninety-nine  percent  of  all 
barrels  of  crude  oil  resold  in  May  1873 
were  sold  by  resellers  reporting  average 
markups  of  less  than  twenty  cents  per 
barrel. 

Based  on  this  analysis,  we  concluded 
that  a  permissible  average  markup  of 
twenty  cents  per  barrel  for  post- 
November  1977  resellers  would  be 
reasonable  since  it  would  be  both  fair 
and  consistent  with  historical  average 
markups  and,  thus,  the  permissible 
average  markups  of  other  resellers 
under  Subpart  L.  This  conclusion  was 
reached  after  review  of  the  relevant 
comments  received  in  response  to  the 
October  1979  proposed  rulemaking.  A 
summary  and  discussion  of  those 
comments  follows. 

III.  Discussion  of  Comments 

Thirty  oral  presentations  were  made 
at  the  hearings  held  in  Houston,  Texas 
and  Washington,  D.C.  In  addition, 


approximately  one  hundred  and  fifty 
written  comments  were  received. 
(However,  there  were  fewer  than  one 
hundred  and  fifty  different  commenters, 
since  several  commenters  made  oral 
presentations  at  the  hearings  and  also 
submitted  written  comments.  In 
addition,  some  firms  filed  more  than  one 
written  submission.)  Twenty-eight 
commenters  were  crude  oil  resellers. 
While  we  could  not  determine  from  their 
comments  the  time  period  during  which 
several  of  those  resellers  which 
commented  began  operations,  we 
believe  this  group  included  at  least  five 
firms  that  were  in  the  crude  oil  reselling 
business  in  May  1973,  twelve  resellers 
that  began  operations  after  May  1973 
but  prior  to  December  1977,  and  four 
firms  that  entered  the  market  after 
November  1977.  Three  law  firms  and 
four  economists  and  consulting  groups 
retained  by  groups  of  resellers  also 
commented. 

The  commenters  also  included  six  of 
the  major  integrated  oil  companies, 
twelve  small  refiners,  an  association 
representing  small  refiners,  one  large 
independent  refiner,  and  one  firm  with 
plans  to  construct  a  small  refinery. 
Independent  producers  were 
represented  by  an  association 
representing  a  group  of  independent 
producers  in  California  and  twenty-eight 
independent  producers  commenting 
individually.  Finally,  comments  were 
submitted  by  a  non-profit  public  interest 
group  and  an  association  representing 
farm  cooperatives. 

Only  eight  commenters  addressed  the 
proposed  permissible  average  markup  of 
fifteen  cents  per  barrel  for  crude  oil 
resellers  first  doing  business  on  or  after 
December  1, 1977.  Four  of  these  firms 
identified  themselves  as  post-November 
1977  resellers.  Two  of  these  firms  were  . 
resellers  which  began  crude  oil  reselling 
activities  prior  to  December  1977  but 
indicated  that  they  have  operated  on  the 
assumption  that  any  permissible 
average  markup  adopted  by  the  ERA 
would  directly  apply  to  them,  since  they 
had  no  sales  in  November  1977. 

Vigorous  objections  were  raised  by 
these  six  commenters  that  would  be 
subject  to  or  believed  they  would  be 
subject  to  the  proposed  application  of  a 
permissible  average  markup  of  fifteen 
cents  per  barrel  to  sales  by  post- 
November  1977  resellers  on  or  after 
January  1, 1978  and  before  the  effective 
date  of  any  rulemaking  action  to  adopt  a 
uniform  permissible  average  markup  for 
all  resellers. 

The  six  resellers  opposing  the 
proposal  argued  that  they  could  not 
reasonably  have  been  expected  to  have 
anticipated  the  proposed  fifteen  cents 
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per  barrel  average  markup  and  that 
adoption  of  the  proposal  would 
retroactively  compel  many  post- 
November  1977  resellers  to  operate 
unprofitably  in  violation  of  their 
Constitutional  rights  to  due  process. 

Some  of  these  firms  viewed  the 
proposed  fifteen  cent  average  markup  as 
a  discriminatory  tactic  indicative  of  the 
DOE’s  prejudicial  view  toward  new 
entrants  into  the  crude  oil  marketplace. 
Other  firms  stated  that  they  would  find 
little  benefit  in  the  provisions  of 
§  212.183(c)  which  provides  that, 
following  establishment  of  a  permissible 
average  markup  for  post-November  1977 
resellers,  a  reseller  will  nevertheless  be 
deemed  to  have  been  in  compliance 
with  the  regulations  if  it  can 
demonstrate  that  its  prices  in  crude  oil 
sales  were  not  higher  than  those  of  its 
nearest  comparable  reseller.  These  firms 
argued  that  this  “safe  harbor”  provided 
for  post-November  1977  resellers  is  of 
little  benefit,  since  transactions  in  the 
crude  oil  reselling  market  are  private 
and,  in  any  event,  a  crude  oil  reseller 
cannot  be  expected  to  disclose  the 
details  of  its  transactions  to  competitors. 
Some  resellers  claimed  that  even  if  they 
could  ascertain  the  prices  charged  by 
other  resellers,  there  is  no  guidance  for 
determining  their  "nearest  comparable 
reseller.” 

We  do  not  believe  that  it  was 
unreasonable  to  expect  that  a  new 
entrant  would  be  able  to  ascertain  the 
prices  charged  by  those  firms  operating 
around  it  and  thereby  insure  its 
compliance  by  following  the  guidance 
provided  in  §  212.183(c).  We  have 
consistently  emphasized  that  new 
resellers  should  set  their  prices  at  levels 
consistent  with  those  of  other  resellers 
in  order  to  assure  compliance  with  the 
regulations.  If  any  reseller  truly  found 
itself  at  a  loss  in  ascertaining  the  lawful 
prices  charged  by  other  firms  or  in 
determining  its  nearest  comparable 
reseller,  it  should  have  sought 
assistance  by  requesting  an 
Interpretation  from  the  Office  of  General 
Counsel  or  exception  relief  from  the 
Office  of  Hearings  and  Appeals.  Since 
January  1978,  few  if  any  post-November 
1977  resellers  have  requested 
Interpretations  or  sought  exception 
relief  from  the  provisions  of  Subpart  L, 
and  even  after  the  October  1979 
proposals  were  issued  only  four  post- 
November  1977  resellers  commented 
concerning  the  alleged  difficulty  of 
complying  with  the  regulations. 

We  also  believe  it  is  fair  and 
reasonable  to  establish  twenty  cents  as 
the  permissible  average  markup  for  new 
resellers  that  did  not  price  in 
accordance  with  the  prices  charged  by 


their  nearest  comparable  resellers.  New 
resellers  have  known  since  December 
1977  that  the  ERA  would  establish  a 
permissible  average  markup  based  upon 
legal  average  markups  of  established 
crude  oil  resellers.  The  average  markup 
that  has  been  established — twenty-cents 
per  barrel — is  expansive  as  indicated  by 
the  data  discussed  above  which  shows 
that  seventy-three  percent  of  the  firms 
reporting  reliable  data  had  average 
markups  in  May  1973  which  were  less 
than  twenty  cents  per  barrel,  and  that 
ninety-nine  percent  of  all  barrels  of 
crude  oil  resold  in  May  1973  reflected  an 
average  markup  of  less  than  twenty 
cents  per  barrel.  In  view  of  these 
considerations,  we  believe  the  rule 
adopted  today  appropriately,  if 
somewhat  more  generously,  codifies  the 
rule  that  post-November  1977  resellers 
have  been  on  notice  to  expect. 

Furthermore,  we  believe  a  twenty  cent 
average  markup  is  fair  and  reasonable 
for  any  post-November  1977  reseller  that 
looked  to  a  firm  that  entered  the  market 
after  May  1973  in  establishing  its  prices, 
since  average  markups  for  firms 
beginning  crude  oil  reselling  operations 
after  May  1973  but  prior  to  the  adoption 
of  Subpart  L  should  be  consistent  with 
the  data  for  May  1973  firms.  This 
conclusion  follows  in  view  of  the 
requirement  under  Subpart  L  that  such  a 
reseller’s  permissible  average  markup 
be  determined  on  the  basis  of  its  lawful 
revenues  under  Subpart  F,  which 
required  that  a  new  entrant  look  to  its 
nearest  comparable  outlet  in  setting  its 
initial  prices  and  thereby  determine  its 
allowable  profit  margin  in  all 
subsequent  sales. 

In  view  of  the  above,  we  believe  that 
a  post-November  1977  firm  that  made  a 
good  faith  attempt  to  establish  its  prices 
with  reference  to  a  comparable  reseller 
that  it  reasonably  believed  to  be 
charging  lawful  prices  would  have  been 
unlikely  to  have  had  an  average  markup 
in  excess  of  twenty  cents  per  barrel.  If 
the  circumstances  demonstrate  that  a 
new  reseller  priced  its  crude  oil  on  the 
basis  of  the  selling  prices  of  the  nearest 
comparable  reseller  that  had  a  lawful 
average  markup  higher  than  twenty- 
cents  per  barrel,  the  new  reseller  would 
not  be  in  violation  of  the  permissible 
average  markup  rule  even  if  its  average 
markup  exceeded  twent-cents  per 
barrel. 

In  addition  to  the  comments  submitted 
by  the  four  post-November  1977 
resellers  and  the  two  other  resellers 
which  have  expected  to  be  treated  as 
post-November  1977  resellers,  two  other 
firms  addressed  the  proposed 
application  of  a  permissible  average 
markup  of  fifteen  cents  per  barrel  to 


sales  by  post-November  1977  resellers 
on  or  after  January  1, 1978.  One  of  these 
firms,  a  small  independent  refiner,  while 
not  questioning  the  adequacy  of  a 
fifteen-cent  average  markup,  expressed 
its  dismay  that  the  proposal  was  one 
more  example  of  the  DOE’s  reliance  on 
retroactive  rulemaking.  As  indicated  in 
the  immediately  preceding  paragraph, 
we  have  determined  that,  in  view  of  the 
notice  given  to  new  resellers  that  a 
permissible  average  markup  would  be 
adopted  for  such  firms  and  the  interim 
pricing  guidance  given  to  these  firms, 
the  adoption  today  of  a  twenty-cent 
permissible  average  markup  for  post- 
November  1977  resellers  cannot  fairly 
be  characterized  as  retroactive 
rulemaking  or  otherwise  prejudicial  to 
new  resellers.  Another  commenter,  a 
crude  oil  reseller  doing  business  in  May 
1973,  voiced  strong  support  for  the 
proposed  fifteen-cent  markup  for  post- 
November  1977  resellers,  since  it 
believes  that  the  lack  of  a  formula  for 
establishing  the  permissible  average 
markup  for  new  entrants  has  attracted 
opportunists  to  the  crude  oil  marketing 
business  with  resulting  arbitrary 
disparities  in  resellers’  average 
markups.  We  agree  with  this  conclusion; 
a  primary  reason  for  issuing  today’s  rule 
is  our  belief  that  the  lack  of  a  specified 
permissible  average  markup  for  new 
resellers  has  in  most  instances 
precluded  effective  enforcement  of  the 
regulations  against  such  resellers  and 
has,  therefore,  contributed  to  temporary 
inequities  in  the  reselling  market. 

Most  resellers  generally  focused  their 
comments  on  the  October  1979 
proposals  that  would  provide  for  the 
establishment  for  all  resellers  of  a 
permissible  average  markup  of  twenty- 
five  cents  per  barrel  (before  recoupment 
of  general  and  administrative  expenses) 
in  sales  where  the  reseller  transported 
the  crude  oil  involved,  and  a  permissible 
markup  of  one  cent  per  barrel  for  all 
resellers  in  sales  where  the  reseller  did 
not  transport  the  crude  oil  involved  but 
met  other  specified  criteria.  Resellers 
almost  unanimously  expressed  adamant 
opposition  to  these  proposals.  While 
most  resellers  acknowledged  instances 
of  abuse  involving  sham  transactions 
and  layering,  these  same  commenters 
(including  transporters,  most 
independent  refiners,  and  most 
independent  producers)  expressed  the 
view  that  these  problems  could  and 
should  be  responded  to  with  more 
aggressive  enforcement  action,  rather 
than  overly  broad  rulemaking  action 
against  resellers  generally.  They  also 
expressed  the  view  that  resellers  usually 
perform  valuable  services  even  in  sales 
where  they  do  not  transport  crude  oil 
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and  that  a  requirement  that  resellers 
take  smaller  markups  in  non¬ 
transporting  sales  would  be  both 
unjustified  and  entail  an  unreasonable 
administrative  burden.  Uniform 
permissible  average  markups  suggested 
by  resellers  for  prospective  application 
ranged  from  twenty-five  cents  to 
seventy-six  cents  per  barrel  after 
recoupment  of  all  other  costs. 

We  are  still  considering  all  the 
comments  received  in  this  proceeding  in 
order  to  determine  whether  Subpart  L 
should  be  revised  to  provide  larger 
markups  or  uniform  markups  for  all 
resellers,  regardless  of  when  they 
entered  the  business. 

IV.  Amendments  Adopted 

A.  Permissible  Average  Markup  Rule. 

On  the  basis  of  the  foregoing,  we  are 
today  adopting  a  twenty-cent 
permissible  average  markup  for  post- 
November  1977  resellers  for  application 
to  sales  by  such  firms  both 
prospectively  and  since  December  31, 
1977.  This  rule  should  not  be  used  to 
apply  to  any  transactions  which  violate 
the  layering  clause  of  §  212.186  of 
Subpart  L  Neither  should  today’s  action 
be  viewed  as  an  indication  of  the  nature 
of  any  further  action  we  may  take  in  this 
proceeding  to  establish  permissible 
average  markups  for  different  types  of 
crude  oil  transactions. 

B.  Self-Correcting  Refund  Provisions 

Under  the  rule  adopted  today,  post- 
November  1977  resellers  must  use  the 
permissible  average  markup  of  twenty 
cents  for  all  months  since  December 
1977,  or  the  safe  harbor  provisions  of 
§  212.183(c).  We  recognize  that  the  lack 
of  a  fixed  average  markup  may  have 
created  difficulties  in  some  instances  for 
some  firms  that  diligently  attempted  to 
follow  the  provisions  of  §  212.183(c).  In 
order  to  insure  that  such  firms  need  not 
be  in  violation  of  today's  rule  we  are 
also  adopting  self-correcting  refund 
provisions  analogous  to  those  of 
§  212.185(a).  This  will  provide  the  post- 
November  1977  resellers  with  the  ability 
to  achieve  compliance  with  today’s  rule 
by  correcting  overcharges  in  a  manner 
similar  to  that  used  by  other  resellers 
that  have  been  subject  to  the 
permissible  average  markup  rule  since 
January  1, 1978.  This  amendment 
provides  that,  if  in  any  month  during  the 
period  January  1978  through  August  1980 
a  post-November  1977  reseller’s  average 
markup  exceeded  its  permissible 
average  markup,  the  reseller  must  by 
November  30, 1980  refund  to  each  firm 
which  purchased  crude  oil  from  the 
reseller  during  the  month  the  amount  by 
which  the  average  markup  exceeded  the 


permissible  average  markup  multiplied 
by  the  number  of  barrels  purchased  by 
the  purchaser  in  that  month.  The  refunds 
must  be  either  in  the  form  of  cash  or 
credit  memorandum. 

The  self-correcting  refund  provision 
applies  only  to  violations  by  new 
resellers  of  the  permissible  average 
markup  rule  adopted  today.  It  does  not 
apply  to  any  other  violations  that  may 
have  been  engaged  in  by  a  new  reseller, 
such  as  violations  of  the  anti-layering 
provisions  of  §  212.186  or  the 
certification  provisions  of  §  §  212.131 
and  212.185(c). 

V.  Procedural  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
Energy  Act,  we  have  referred  this  rule  to 
the  Federal  Energy  Regulatory 
Commission  (FERC)  for  a  determination 
whether  the  proposed  rule  would 
significantly  affect  any  matter  within  the 
Commission’s  jurisdiction.  On  January 
28, 1980,  following  an  opportunity  to 
review  the  proposal  pursuant  to  which 
this  rule  is  being  adopted,  the  FERC 
informed  the  ERA  that  it  declined  to 
determine  that  it  may  significantly  affect 
any  of  its  functions. 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  these 
amendments  do  not  constitute  a  “major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment” 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA,  42 
U.S.C.  et  seq.,),  and  therefore  an 
environmental  assessment  or  an 
environmental  impact  statement  is  not 
required  by  NEPA  and  the  applicable 
DOE  regulations  for  compliance  with 
NEPA. 

C.  Regulatory  Analysis 

In  the  October  1979  notice  of  proposed 
rulemaking  we  announced  our 
conclusion  that  the  preparation  of  a 
regulatory  analysis  would  not  be 
required  in  the  context  of  this 
proceeding.  However,  following  a 
preliminary  review  of  the  comments,  we 
decided  that  the  preparation  of  a 
regulatory  analysis  would  be  helpful  in 
our  consideration  of  the  proposed 
amendments.  While  we  have  not  yet 
completed  a  regulatory  analysis 
encompassing  all  aspects  of  the  October 
1979  proposals,  we  have  prepared  a  final 
regulatory  analysis  which  examines  the 
estimated  impact  of  today’s  action  to 
establish  a  permissible  average  markup 
for  application  to  sales  by  post- 
November  1977  resellers  on  or  after 
January  1, 1978  and  prospectively.  This 


regulatory  analysis,  which  is  set  forth 
below,  was  prepared  in  view  of  the 
comments  and  testimony  received  with 
regard  to  the  rule  being  adopted  today 
and  information  collected  by  means  of 
Form  ERA-69. 

Regulatory  Analysis 

Specifications  of  Margin  for  Firms  That 
First  Resold  Crude  Oil  After  November 
30, 1977 

Background 

The  current  price  regulations 
applicable  to  resales  of  crude  oil  (10 
CFR,  Part  212,  Subpart  L)  were  effective 
on  January  1, 1978  (42  FR  64856, 

December  29, 1977).  In  these  regulations, 
the  ERA  recognized  three  classes  of 
resellers.  The  first  group  includes 
resellers  that  resold  crude  oil  during 
May  1973.  Those  firms  that  first  resold 
crude  after  May  1973  but  before 
December  1, 1977  are  in  the  second 
group.  All  firms  that  first  resold  crude 
oil  on  or  after  December  1, 1977  are  in 
the  third  group. 

In  general,  firms  in  the  first  group  use 
their  actual  average  markups  in  May 
1973,  calculated  in  accordance  with  the 
methodology  of  Subpart  L,  in 
determining  their  permissible  average 
markups  under  Subpart  L.  Firms  in  the 
second  group  are  to  calculate  their 
permissible  average  markups  from  their 
lawful  revenues  from  crude  oil  resales  in 
November  1977,  less  costs  associated 
with  crude  oil  resales  in  that  month,  plus 
the  per-barrel  increase  in  general  and 
administrative  expense  and 
transportation  and  gathering  cost 
incurred  since  the  reseller’s  first  month 
of  sales,  divided  by  the  number  of 
barrels  of  crude  oil  resold  in  that  month. 

The  permissible  average  markup  for 
all  firms  in  the  third  group  is  the 
“permissible  average  markup 
established  by  ERA."  Any  reseller  in 
this  group  whose  average  markup  in  any 
month  prior  to  the  adoption  of  a 
permissible  average  markup  by  ERA 
exceeds  the  value  established  by  the 
ERA  shall  “be  deemed  to  have  complied 
with  the  price  rule  *  *  *  if  the  prices 
charged  by  the  reseller  for  each  grade  of 
lower  tier,  upper  tier,  and  stripper  well 
and  other  exempt  crude  oil  did  not 
exceed  the  prices  in  transactions  of  the 
nearest  comparable  reseller  in  the 
month." 

Data  on  permissible  average  markups 
of  resellers  in  the  first  group  were 
obtained  by  the  ERA  in  late  1979. 
Average  markup  data  and  other 
information  concerning  the  operations  of 
all  other  resellers  in  their  base  months 
and  in  all  months  in  1978  and  1979  were 
submitted  to  the  ERA  on  Form  ERA-69 
by  early  1980.  This  data  is  used  in  this 
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analysis  to  determine  the  appropriate 
permissible  average  markup  for  all 
resellers  in  the  third  group  and  to  assess 
the  potential  impact  of  the  adoption  of 
that  permissible  average  markup  on  the 
profits  of  these  new  firms. 

Establishment  of  Maximum  Permissible 
A  verage  Margin 

A  general  principle  in  determining  the 
appropriate  permissible  average  markup 
for  resellers  in  the  third  group  is  that 
their  allowable  markups  should 
generally  be  equivalent  to  those  of  older 
firms  that  have  been  and  are  subject  to 
the  price  regulations.  Under  Subpart  L 
all  resellers  first  reselling  crude  oil  prior 
to  December  1977  are  required,  in  order 
to  determine  their  permissible  average 
markups,  to  utilize  formulas  designed  to 
insure  that  their  permissible  average 
markups  will  be  consistent  with  the 
average  markups  realized  by  resellers  in 
May  1973.  Furthermore,  post-November 
1977  resellers  have  been  advised  not  to 
exceed  the  prices  charged  by  their 
nearest  comparable  resellers  if  they 
wish  to  be  assured  of  compliance  with 
the  price  regulations.  Accordingly,  an 
average  markup  from  near  the  high  end 
of  the  range  of  average  markups  realized 
by  resellers  in  May  1973  can  serve  as  a 
reasonable  maximum  average  markup 
for  resellers  first  reselling  crude  oil  after 
December  1, 1977,  while  at  the  same 
time  providing  considerable  pricing 
flexibility  and  a  fair  return  to  the  new 
entrant. 

Thirty-nine  firms  reported  resales  in 
May  1973.  Five  of  these  firms  included 
no  values  for  gathering  and 
transportation  or  general  and 
administrative  costs.  Since  resellers 
must  incur  general  and  administrative 
expenses,  we  concluded  that  the  data 
from  these  five  firms  was  probably 
incomplete,  and  we  did  not  include  it  in 
the  analysis.  We  also  excluded  the  data 
from  one  firm  because  it  was  highly 
aberrant.  This  firm  reported  an  average 
markup  of  $3.95.  The  next  highest 
reported  average  markups  were  $0.60, 
$0.57,  and  $0.31. 

The  average  markups  of  the  thirty- 
three  remaining  resellers  that  reported 
crude  oil  sales  in  May  1973  were  used  to 
estimate  the  population  of  all  reseller 
average  markups  in  May  1973.  Two 
distributions  were  drawn.  The  first 
weighted  the  average  markups  of  all 
firms  equally,  and  the  second  weighted 
them  by  the  volume  of  crude  oil  sold  by 
the  firm.  Both  distributions  are 
approximations  of  the  “normal” 
statistical  curve  throughout  most  of  their 
range.  Therefore,  the  parameters  of  the 
“normal”  curve  were  used  to  determine 
the  percentile  distributions  of  average 
markups  in  May  1973. 


The  firm  distribution  has  a  med’in 
margin  of  twelve  to  thirteen  cents,  with 
eighty-five  percent  of  all  firms  having 
average  markups  below  twenty-five 
cents  per  barrel  in  May  1973.  The 
volume  weighted  distribution  has  the 
same  median  value  (twelve  to  thirteen 
cents).  Eighty-five  percent  of  the  volume 
resold  in  May  1973  was  sold  by  firms 
that  realized  average  markups  below 
sixteen  cents,  and  ninety-nine  percent 
was  sold  by  firms  that  realized  average 
markups  below  twenty  cents. 

Summary  of  Distributions  of  Average 
Markups  in  May  1973 


Vol- 

Firms  ume 

below  sold 

aver-  below 

Average  markup/Bbl.  age  aver- 

markup  age 

(per-  markup 
cent)  (per- 

cent) 


12  to  13  cents 
14  cents _ 

16  cents . 

17  cents . 

20  cents . 

25  cents . 

28  cents- . 


50  50 

73 
85 
90 

73  99 

85  _ 

90  . 


The  values  to  be  evaluated  were 


chosen  from  these  distributions.  As 
ninety-nine  percent  of  the  volume  was 
sold  by  firms  that  realized  average 
markups  below  twenty  cents,  this  value 
was  evaluated  as  a  permissible  average 
markup  for  the  third  group  of  resellers. 
This  value  exceeded  the  average 
markup  of  seventy-three  percent  of  the 
firms  in  May  1973.  The  value  of  twenty- 
five  cents,  which  was  not  exceeded  by 
eight-five  percent  of  the  firms  in  May 
1973.  and  the  fifteen-cent  value 
proposed  in  the  October  notice  of 
proposed  rulemaking  were  also 
evaluated. 

Effect  of  Choice  of  Permissible  Average 
Markup  on  the  Third  Group  of  Resellers 

All  firms  that  started  crude  oil 
reselling  operations  after  November 
1977  have  been  required  to  submit  the 
actual  cost  incurred  and  average 
markups  realized  in  each  month  of  1978 
and  1979.  Certain  criteria  were  used  to 
select  data  that  appeared  to  be  valid  for 
this  analysis.  These  criteria,  as  reflected 
in  the  following  table,  were  essentially 
the  same  as  that  used  to  select  the  most 
representadve  data  for  firms  with  crude 
oil  resales  in  May  1973. 


I 


Performance  of  Resellers  That  Began  Operations  After  November  1977 

[Dollars  in  millions] 


Number  of  firms  reporting 

Additional  revenue  '  average  markups  in  excess  of 

specified  value 


Volume  M  Maximum  Total 


Month 

bbls 

total 

markup 

15  cents 

20  cents 

25  cents 

number 
of  firms 

15  cents 

20  cents 

25  cents 

1978: 

January . 

1,817 

$99 

$49 

$37 

$26 

11 

3 

3 

3 

February . 

2,714 

128 

74 

67 

60 

15 

7 

7 

7 

March . . . . 

5.866 

1,147 

757 

649 

542 

20 

12 

10 

10 

April . 

5.878 

1,645 

924 

785 

646 

23 

10 

8 

8 

May . 

13.512 

3,163 

1,273 

785 

654 

23 

12 

6 

5 

June . 

12,471 

3,515 

1,808 

1,384 

984 

24 

13 

11 

9 

July . 

13,554 

3,382 

1,522 

1,041 

650 

22 

12 

8 

6 

August . 

13,138 

1,629 

505 

398 

334 

24 

10 

8 

6 

September . 

20,714 

1,348 

456 

369 

283 

25 

10 

9 

9 

October _ 

19.613 

2,040 

1,155 

1.013 

894 

27 

14 

10 

8 

November . 

6,309 

1,035 

317 

209 

123 

28 

12 

9 

8 

December _ — — 

9,069 

1,859 

709 

499 

370 

27 

16 

14 

13 

Subtotal .  124,655  20.990  9,549  7,236  5,566  .... 


1979: 

January.... _ ..... _ ......  25,507 

February _ _  17,452 

March _  17,800 

April .  24,817 

May . . 21,376 

June _ 25,038 

July _  14,039 

August..... . .  25,459 

September _ _ _  33,302 

October _ _ _ ...  41,213 

November . 26,266 

December.....................  25,558 


Subtotal .  287,929 


3.849 

2,118 

1.732 

1,420 

3,327 

1,754 

1,346 

1,018 

5,164 

2,930 

2,381 

1,842 

6,076 

3,532 

2,894 

2,285 

6,611 

4,155 

3,566 

2,982 

9,005 

6,569 

5,841 

5,133 

6,379 

4,621 

4,153 

3,830 

8,856 

6,076 

5,262 

4,504 

11,367 

7,377 

6,118 

4.977 

15,579 

10,647 

9,123 

7,647 

10,523 

7,578 

6.B58 

6,209 

10,353 

8,178 

7,513 

6,851 

97,090 

65,535 

56,767 

48,698  . 

33 

16 

15 

12 

30 

20 

17 

14 

32 

20 

19 

16 

35 

20 

18 

15 

39 

23 

23 

21 

36 

23 

21 

19 

35 

21 

18 

15 

36 

23 

21 

20 

36 

19 

19 

16 

37 

22 

21 

18 

39 

25 

22 

20 

39 

19 

18 

17 

Total— .  422,484  118,080  75,084  64,023  54,264  _ 


1  Annual  revenue  in  excess  of  that  which  would  result  from  average  markups  in  excess  of  selected  values. 
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The  data  show  that  the  number  of 
crude  oil  reselling  firms  increased  in  the 
two  year  period  as  did  their  total 
monthly  markup  and  sales  volume.  The 
number  of  firms  having  average 
markups  greater  than  fifteen  cents, 
twenty  cents,  and  twenty-five  cents  also 
increased. 

The  total  combined  revenue  received 
by  post-November  1977  firms  in  excess 
of  what  they  would  have  realized  by 
conformance  to  each  average  markup 
selected  for  evaluation  as  the 
permissible  average  markup  (PAM)  for 
post-November  1977  resellers  is 
indicated  in  the  following  table 

Additional  Revenue 


[Dollars  million] 


Year 

15 

AM 

204 

PAM 

254 

PAM 

1978 . 

.  9.5 

7.3 

5.6 

1979 . 

.  65.5 

56.8 

48.7 

.  75.1 

64.0 

54.3 

To  the  extent  post-November  1977 
resellers  would  be  able  to  demonstrate 
good  faith  reliance  in  estabishing  their 
prices — and  therefore  their  average 
markups — by  reference  to  the  prices 
charged  by  comparable  resellers  with 
average  markups  higher  than  the 
selected  values,  the  maximum  potential 
excess  revenue  would  decrease  in 
relation  to  the  actual  excess  revenue. 

Conclusion 

As  almost  all  crude  oil  resold  by 
resellers  in  May  1973  was  sold  at  an 
average  markup  of  less  than  twenty 
cents,  this  value  is  the  most  consistent 
with  the  objective  of  placing  new 
entrants  on  an  equal  footing  with 
established  firms. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq.,  Pub.  L  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Admninistration  Act  of  1974, 
15  U.S.C.  787  et  seq.,  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conserv  ation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163,  a3  amended,  Pub.  L.  94-385,  Pub.  L. 
95-70,  Pub.  L.  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq.,  Pub.  L.  95-91,  Pub.  L.  95- 
509,  Pub.  L.  95-619,  Pub.  L.  95-620,  and  Pub.  L. 
95-621;  E.0. 11790,  39  FR  23185;  E.0. 12009,  42 
FR  46267) 

In  consideration  of  the  foregoing,  the 
ERA  amends  10  CFR  212.182,  212.183 
and  212.185  as  set  forth  below,  effective 
September  1, 1980. 

Issued  in  Washington,  D.C.  July  29, 1980. 
Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 


§  212.182  [Amended] 

1. 10  CFR  212.182  is  amended  by 
revising  the  definition  of  “permissible 
average  markup”  to  read  as  follows: 
***** 

“Permissible  average  markup”  means, 
with  respect  to  a  reseller  which  sold 
crude  oil  before  or  during  May  1973,  the 
total  lawful  revenues  in  all  sales  of 
crude  oil  by  the  reseller  in  May  1973  less 
all  allowed  costs  and  expenses 
associated  with  sales  of  crude  oil  in  that 
month,  divided  by  the  number  of  barrels 
of  crude  oil  sold  by  the  reseller  in  that 
month.  With  respect  to  a  reseller  which 
sold  crude  oil  before  December  1, 1977, 
but  not  before  or  during  May  1973, 
“permissible  average,  markup”  means 
the  total  lawful  revenues  from  sales  of 
crude  oil  received  by  such  reseller 
during  the  month  of  November  1977,  less 
the  total  costs  and  expenses  associated 
with  sales  of  crude  oil  for  that  month, 
divided  by  the  number  of  barrels  of 
crude  oil  sold  in  that  month,  plus  the 
per-barrel  increase  in  general  and 
administrative  expense  and 
transportation  and  gathering  cost 
incurred  since  such  reseller’s  first  month 
of  crude  oil  sales.  With  respect  to  a 
reseller  which  did  not  sell  crude  oil 
before  December  1, 1977,  “permissible 
average  markup”  means  20  cents  per 
barrel. 

***** 

2. 10  CFR  212.183(c)  is  revised  to  read 
as  follows: 

§212.183  Price  rule. 

***** 

(c)  Resellers  which  did  not  sell  crude 
oil  before  December  1, 1977.  If,  in  any 
month  prior  to  the  establishment  by 
ERA  of  a  permissible  average  markup 
applicable  to  a  reseller  which  did  not 
sell  crude  oil  prior  to  Decembjr  1, 1977, 
such  reseller’s  average  markup  exceeds 
20  cents  per  barrel,  the  reseller  shall 
nevertheless  be  deemed  to  have 
complied  with  the  price  rule  set  forth  in 
paragraph  (a)  of  this  section,  if  the 
prices  charged  by  the  reseller  for  each 
grade  of  lower  tier,  upper  tier,  and 
stripper  well  and  other  exempt  crude  oil 
did  not  exceed  the  prices  at  which  such 
crude  oil  was  priced  in  transactions  of 
the  nearest  comparable  reseller  in  the 
month. 

***** 

3. 10  CFR  212.185  is  amended  by  the 
addition  of  a  new  paragraph  (c)  to  read 
as  follows: 

§  2 1 2. 1 85  Corrections  for  overcharges. 

***** 

(a)  Overcharges  in  a  month.  *  *  * 

(b)  Successive  overcharges.  *  *  * 


(c)  Exception.  Notwithstanding  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section,  if  in  any  month  between 
December  1977  and  September  1980,  the 
average  markup  of  a  reseller  which  did 
not  sell  crude  oil  prior  to  December  1, 
1977  exceeds  (1)  the  reseller’s 
permissible  average  markup  and  (2)  the 
prices  at  which  crude  oil  such  as  that 
sold  by  the  reseller  in  the  month  was 
priced  in  transactions  of  the  reseller's 
nearest  comparable  reseller  in  the 
month,  the  reseller  must  refund  to  each 
purchaser  which  purchased  from  the 
reseller  during  the  month  an  amount 
determined  in  accordance  with  the 
following  formula: 

R=(Mt— Mo)Bt 
Where, 

t=the  month  during  which  the  reseller's 
average  markup  exceeded  its  permissible 
average  markup; 

R=the  amount  of  the  refund  required; 

Mt=the  average  markup  for  the  month  for 
the  ft 

M„ = the  permissible  average  markup  and; 

Bt=the  number  of  barrels  of  crude  oil  sold 
to  each  purchaser  in  the  month  ft 

The  refunds  required  by  this  section 

shall  be  made  prior  to  or  on 

November  30, 1980. 
***** 
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